Introduction -Decentralization in the framework of public administration reform
Administrative reform is one of the most used plans that almost all governments have experienced in order to increase the administrative capacity and to carry out public policy choices that are highly demanded. Administrative reform is considered to be the hallmark of governmental actions that leads to change, transformation and new opportunities 1 . As the Romania's recent experience proves, very often administrative reform fails for different reasons 2 . Decentralization is considered to be a prerequisite of democracy 3 , used as a key term for assessing the democratization of a political regime.
-In order to asses if an administrative reform, as deepening centralization, may determine a positive outcome, some requirements have to be fulfilled: -External pressure -Central and East European countries were under pressure to introduce administrative reforms. Although it was not required by the adoption of the EU acquis, one important requirement was to increase the "administrative capacity" that put a pressure on the whole institutional architecture of the local public administration; -Internal dissatisfaction -a feeling that everything needed to be improved that was a motivation for initiating and maintaining the reform; -A reform strategy; -A mechanism for managing reform; -Feedback and evaluation. Decentralization may help governments to balance regional development, to improve local policy-making processes and to empower communities or other decentralized units. It is also an important asset in order to mobilize more resources, not only from the public, but also from the private sector 4 . Decentralization is defined as the state's readiness to transfer its competences due to its own lack of interest or ability to perform them efficiently within timely manner 5 . According to some authors 6 , there are four forms of decentralization: -Political decentralization -the transfer of power to citizens and elected representatives from the local level; -Spatial decentralization -formulating policies that aim to reduce excessive urban concentration and to promote regional growth poles; -Market decentralization -creating the framework for developing local goods and services; -Administrative decentralization -changing the hierarchal and functional distribution of powers from the central to the local government.
To evaluate an administrative reform as a further step towards decentralization in a country, it is necessary to frame that reform in a model, part of the models that were developed in the last decades:
-New Public Management reform -successfully implemented in the United Kingdom; -Welfare state policy reform -the purpose of this reform is to cut the expenditure, by any means; -Institutional reform -a mixture of privatization, de-bureaucratization and decentralization that was experienced in countries, such as Belgium or Italy; -Regime reform -public sector reform has been initiated in the same time as decentralization in countries, such as Portugal and Spain, after the democratization process started; -Comprehensive reform -all the administrative reforms were consensual and were initiated together with experimental proceedings, such as the case of Germany; -Gradualist reform -the public sector has been transformed in a nonconsensual way through new legislation, as shows the case of the UK at the beginning of the 1980s; -Transformation without reform -some local communities changed their way of decision-making without any reform strategy from the central government; -Non-reform -countries, such as Austria, Luxembourg or Switzerland, did not want to initiate any public administration reform because they evaluated the current state of affairs in a very positive way 7 .
Decentralization as part of the Central and East European countries reforms
The administrative transformation of Central and East European countries cannot be excluded by any of these models 8 , it is a rather a combination of all of them. These countries started the reforms with different historical and cultural legacies and with different experiences of central planning. They were ill-equipped in the 1990s for a functional model of local administration because of the public administration structures inherited from the former regimes 9 . The administrative reforms in Central and East European countries are part of a broad process of decentralization in the world 10 . In the past two decades, 80% of all Previous research has focused on the proclivity to decentralization, some scholars arguing that it is linked, on the one hand, to the institutional development, subject to criteria, such as credibility and liberalization, and, on the other hand, to the physical and demographic conditions in each country 14 . In this model, there is a positive correlation between the two dimensions and the proclivity to decentralization, and the countries from the former communist block can be grouped into several categories (Table 1) . . Therefore, administrative rearrangements became a major task of post-1990 governments in the whole region. In Hungary, which shared a similar evolution of the administrative reform as Romania, the process may be divided into different stages: the first is the creation of the appropriate framework for a decentralized system, the second one is the achievement of a sufficient public accountability as part of the EU accession process, and the last one is considered to be the recentralization of some responsibilities and finances
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. In Bulgaria, the process of reforming the administrative system started with the democratic Constitution adopted in 1991, followed by other legislative regulation, a relevant one being the Decree No. 36 of the Council of Ministers from February 1998, establishing a strategy for modernizing the Bulgarian state by implementing a new administrativeterritorial organization based on increased powers for the local governments 18 . In Slovakia, decentralization started in 1998 with the creation of a new, regional and self-government tier of the government. The higher territorial units (zupy) emerged in 2001 and first elections were held in the same year. Decentralization efforts were supplemented with modernization, meaning more attention to management and education. However, the Slovak case of local government reform is "a story of both progress and regress" and it seems that the whole reform is "an unfinished step forward" 19 because of the municipal self-government fragmentation. In Slovenia, if the establishment of a regional level of government is considered to be an indicator of decentralization, there was no such a process in that country 20 , because so far the state 
The theoretical approach on decentralization in Romania
The issue of decentralization is widely debated in the Romanian public law doctrine. Thus, it is considered that administrative decentralization requires "the existence of local public officials elected by the local community, with their own powers, directly intervening in the management and administration of community issues involving local autonomy", and its elements are the legal personality, solving their own affairs and local autonomy 28 . According to another view, decentralization is the system that is based on the recognition of local interest, distinct from the national one, the settlements having their own administrative apparatus, subordinated to local interest 29 . Decentralization is characterized, according to a different author, by the following elements: local authorities are autonomous public officials, elected by local territorial communities; they have their own decision-making power; local communities have their own administrative, as well as material, financial and human resources 30 . The consequence of decentralization is the transfer of public services of regional interest from the competence of the center to the authorities of local public administration 31 . It has been argued that "decentralization is not the opposite of centralization, but rather its reduction, the decrease of concentration of . According to another author, "decentralization is not an end in itself but a means that facilitates bridging the gap between the level of decision-making and the ones that will bear its consequences". From the same perspective, decentralization allows the "achievement of the requirements of other principles that are fundamental values of society, such as fairness, insurance of freedom and equality among citizens"
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. The doctrine distinguishes between territorial decentralization and the technical one. The former implies the existence of common interests of the residents within a specific geographic area and implies "the existence of elected local authorities who have general material competence". The latter implies the existence of public law entities providing public services, called "local public establishments". Decentralization is seen from this perspective exclusively as an administrative issue, unlike federalism, which is a political issue: public authorities benefiting from decentralization operate within a unitary state 35 . According to a similar view, decentralization in Romania, as provided by the Constitution, is exclusively administrative, unlike that in Italy, which led to a regionalized state, or the one in Belgium that resulted in a federal state 36 . Another opinion along the same line is that there are two types of decentralization: a political one -federalism, and an administrative one, federalism being "the most profound form of decentralization"
37
. The distinction between territorial decentralization and the technical one derives from another distinction between territorial decentralization and that of services , equality of citizens in front of the local authorities, exercise of powers by local authorities at the administrative level closest to the citizen, insurance of a balance between administrative decentralization and financial decentralization in each administrative-territorial unit, transparency of decisions, providing financial decentralization based on transparent rules regarding the calculation of financial resources assigned to administrative-territorial units.
It can be noticed that all these principles are very general and not related to how central or local administration subsequently functioned after the enactment of this law. Subsidiary is just mentioned, not defined, and thus, ineffective. Decisionmaking at a level closer to the citizen or what Guy Héraud called "exact suitability" 41 actually overlaps with the principle of subsidiary. It is not clear what the law referred to when mentioning the insurance of a balance between administrative and financial decentralization. It would have been appropriate to clarify that any new power assigned to the lower administrative level must be accompanied by an indication of the financial implications, so that there are no powers that cannot be exercised after being delegated.
This law states that the local authorities have the right to experiment, defined as the ability of local government to organize pilot centers for the implementation of decisions regarding the decentralization of powers from central to local level, before their mainstreaming at national level (Article 6). It was intended for certain powers to be delegated to authorities of the local public administration for a specific period of time, before either withdrawing or extending them at national level, if successfully implemented. The competences transfer experience concerns solely the unique powers of the central administration, while subsidiarity concerns the establishment of competent authority, in case of shared competences between the central and local levels. These pilot centers were not established under the Law No. 339/2004 because there were no details concerning their establishment and status. Since the adoption of this law, the right to experiment and the setup of pilot centers were considered as very difficult to implement and intended to remain at the stage of good intentions 42 . It is not clear what was meant by these pilot centers: conducting impact assessments on the implications of decentralization of certain competences or even their decentralization 40 For a presentation of the principle of subsidiarity, see Millon-Delsol, C. and tracking the effects of such an arrangement. The mechanism by which certain powers and not others are selected to be decentralized was not clearly indicated. It should be noted that the right to experiment is not included in the European Charter on Self-Government. The same law stated that local authorities may decide to establish collaborative bodies to which they can transfer part of their competences (Article 17, paragraph 1). Can such bodies other than those specified in the Constitution at the "Local Government" chapter (Articles 120-123) -mayors, city councils, county councils, county council presidents -be set up? In the authors' opinion, although the Constitution does not make an exhaustive list of these authorities, it also does not indicate the possibility of establishing others by law. If the constituent legislator had wanted other authorities to be established by the law, it would have specified this. The Constitution enlists some of the competences of local public authorities. The setup of new bodies, besides those enlisted in the Constitution, encompassing also the competences delegated from other authorities (which can only be those listed in the Constitution), raises serious problems of compatibility with the Constitution.
The actions it conducts for the exercise of competences provided by law"
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. Thus, the legislature has chosen to draw a connection between subsidiarity and administrative capacity. By the way it defines subsidiarity and link to the administrative capacity, the Framework Law on Decentralization provides an understanding of subsidiarity contrary to the generally accepted definition of this concept 45 . Subsidiarity is the principle of separating the competences that are exercised by the two entities, if these competences are shared, the upper level being able to intervene only if the lower one cannot. There may be cases in which the lower level cannot intervene not due to the lack of resources, but due to the "the scale or effects of the proposed action", as mentioned in Article 5 of the Treaty on European Union.
The principles on which the process of decentralization must be conducted scope of the beneficiaries (place of residence of the beneficiaries of the decentralized public service) (Article 4). The issue of economies of scale, reflected in the provision of public utility services by local authorities, has been relevant to both older and newer democracies. If countries, such as Denmark, Sweden, the Netherlands, Germany or Canada, recurred to forced amalgamations in order to cope with the resource pressure for such services, former communist countries, such as Hungary and the Czech Republic, had to overcome the negative past experiences of forced cooperation among municipalities in the detriment of small villages. According to Barati-Stec, in Hungary, where local authorities were compelled by Act XCV (1990) to supply public utility services "as a result of this history, voluntary municipal associations were favored by the state subsidy system in the early 1990s.
[…] The central government's tool for encouraging municipal associations is not to give them direct subsidies, but rather to threaten them with lower subsidies if they do not form an association"
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. A similar pattern of fragmentation is witnessed by the Czech Republic, particularly in the early years of transition: "many municipalities that had been amalgamated in the earlier years split again into their original parts. The previous amalgamation was rejected as an act of centralism by the municipalities involved, and the renewal of their political and administrative identity was viewed as a priority in the restoration of local democracy. Criteria governing economic and organizational rationality seldom played a role in such decisions" 48 . According to Article 5 of the Law No. 195/2006, the transfer of competences is based on impact assessments and the central public administration, in collaboration with local authorities' associative bodies, which organize pilot stages to test the impact of the proposed solutions. It is no longer pilot centers, as in the previous framework law, but merely pilot phases (also mentioned in the previous law in Article 19(d)), which shows that it was desired not to resort to creating new institutions.
The Law No. 339/2004 made the connection between the administrative and financial autonomy, but the Law No. 195/2006 refers to this issue in a more coherent way: "the transfer of competences is done concomitantly with the provision of the necessary resources to exercise them. The exercise of competences occurs only after the submission of the necessary financial resources" (Article 6, paragraph 1).
Experiences from other CEE countries highlight the importance of the complementary allocation of responsibilities and resources between the different administrative layers. For instance, in Hungary, as Barati-Stec highlighted, Act XCV (1990) placed the burden of supplying public services on the counties, which in turn were not allowed to conduct their own fiscal policies and raise revenues. In Poland, on the other hand, municipalities -which are the main administrative-territorial units -did not face similar constraints in providing public services, due to the fact that the reform has granted them the right to generate their own revenues through taxes, loans, bonds, etc. 49 Thus, in this logic, the transfer of competences can only occur simultaneously with the transfer of financial resources, which may be higher than the original ones, if such a solution is required.
The Law No. 195/2006 introduced a mechanism absent in the previous law: the establishment of cost standards (for the financing of decentralized public services and public utility services) and quality standards (to ensure their provision by local authorities) (Article 9). The task of establishing such standards is laid upon the Government, and these standards must be used to determine the amounts pertaining to local authorities. The standards were designed to be uniform at the level of all these authorities. Only 3 years after the entry into force of this law, Government Decision No. 961/2009 concerning the adoption of the Framework guided for minimum quality standards and minimum cost standards for decentralized public services This law was designed to be applied in conjunction with the general strategy and sectorial strategies of decentralization and with the definition of cost and quality standards. Also, an annual report on the status of the decentralization process was expected to be issued by the Ministry of Interior.
The issue of decentralization in the European Charter of Local
Self-Government . Even if the subject of this Charter is local autonomy, some principles that any regulation on decentralization should take into account are included:
-The exercise of public responsibilities should fall upon the authorities that are closest to the citizens, and the allocation of a responsibility to another authority (as is the case of decentralization) should take into account the extent and nature of the task, as well as the efficiency and economy. Notwithstanding Law No. 213/1998 on Public Property, some public property assets under the management of ministries, government agencies or decentralized services were supposed to be transferred to the public domain of the counties and placed council administration under the county. The assets that were supposed to be subject to a transfer would have maintained their previous destination, but the local authorities would have had the opportunity to change the destination after carrying out a similar investment. Furthermore, the administrative-territorial units would have been enabled to transfer among themselves the ownership/administration rights over the assets taken over as a result of the law, through the adoption of local/county council decisions. The staff of public institutions and decentralized structures would have been taken over by the ministries concerned by the local authorities, based on takeover protocols.
The opinion of the Constitutional Court on the 2013 Draft Law on Decentralization
In the complaint filed with the Constitutional Court, it was considered that the following articles of the Constitution were breached: Article 1, paragraph 1; Article 102, paragraph 1; Articles 120-122; Article 123; Article 136; Article 1, paragraphs 3 and 5. The complaint also included extrinsic criticism of unconstitutionality based on the manner in which the Government had assumed responsibility over this law, but these criticisms were rejected by the Constitutional Court. The Constitutional Court answered extensively to the objections. Referring to criticism based on the breach of Article 1, paragraph 1 of the Constitution, the Court rejected this claim, arguing that there is no contradiction between the unitary character of the state and the constitutional regulation of decentralization. In connection with the violation of Article 1 paragraphs 3 and 5 on the rule of law, the Constitution, its supremacy and the laws, the Court provided an extensive argument in many parts of the decision. In the first approach, the Court held that this law was passed in violation of the Framework Law No. 195/2006, which constitutes a breach of the constitutional provisions (Article 1, paragraph 5) on the obligation of compliance with the laws. Specifically, the Court held that the law does not comply with Article 5, paragraph 1 of the Framework Law No. 195/2006, which states that "the transfer of competences is based on impact analyses and it is realized on specific methodologies and monitoring indicator systems". In deciding whether or not to apply this provision, the Court requested justifying documents to the government. Among those submitted, none were considered "to have the legal significance of a study/impact assessment", which "provides evidence that the obligations undertaken by the Government and Parliament [...] to create, namely to adopt the law criticized on the necessary impact analyzes". The Court also noted that the cost standards, mandatory under Article 9 of the Law No. 195/2006, were developed "not even at the estimated level". According to the Court, the transfer of competences did not comply with the framework imposed by the Law No. 195/2006 "in terms of clarity, precision and foreseeability of the norm". The Court detailed its arguments, analyzing the decentralization measures from the law, depending on each area: -Agriculture and rural development: the Court considered that the measures of the law are unclear, and that in this field "the legal status of components to be decentralized and the reason why certain components are planned to be decentralized, and others do not" remains unclear. Therefore, these measures "do not meet the constitutional requirements regarding the quality of the law in terms of clarity, precision and predictability, and therefore the addressee of the regulation does not know the legal regime of the institutions/authorities that are to be reorganized, with severe consequences on the organization and operation of the new structures, nor does it know precisely which institutions' activities are subject to control, verification or monitoring. Hence, it is a matter of principle that the law should be clear, precise and predictable; moreover, given the importance of the sector under consideration, these requirements must be strictly observed not to cause a divergent interpretation and application of the norm throughout the state"; -Culture: the Court considered that the measures of the law do not comply with Article 1, paragraph 5 of the Constitution, because "on the one hand, it amends, supplements and repeals the current legislation and, on the other hand, it regulates confusingly the issue of county directorates of for culture"; -Tourism: the provisions of the law reveal, according to the Court, "serious legislative technique problems with repercussions on the law's qualities, the addressee of the norm, either natural or legal persons, or central or local public authorities being unable to know [...] the conduct which they should adopt in connection with the ambiguous normative assumption of the law. Such a way of writing the text creates the premises of a discretionary application of the law by public authorities at the expense of natural or legal persons, as the case may be, and the infringement of Article 1, paragraph 5 of the Constitution, proving an inconsistency in the regulations presented in relation to the existing legal framework"; -Secondary education: the Court acknowledges the violation of Article 1, paragraph 5 of the Constitution; -Environment: the same conclusion as the above stated one in the case of secondary education; -Health: the Court considers that due to the vagueness of the legislation, it appears a "legal uncertainty about the structure of county public health departments and the status of their 'leaders'", in violation of Article 1, paragraph 5 of the Constitution; -Youth and sports: the Court states that Article 1, paragraph 5 of the Constitution is breached due to the "incomplete and vague" character of the regulation; in addition, it notices the "unpardonable negligence in drafting a normative act [...] repeating within the same article of the law of a competence of the county directorates of sports and youth"; -Transport: starting from the premise that the transfer of the shares in "METROREX" SA in the private property of Bucharest Municipality does not constitute a measure of decentralization under the Law No. 195/2006 , the Court finds a lack of correlation between the title of the law and the name of Title IX (on transport), on the one hand, and this provision, on the other hand, which is equivalent to a breach of the Law No. 24/2000, contrary to Article 1, paragraph 5 of the Constitution.
Regarding the violation of Article 102, paragraph 1 of the Constitution, the Court rejected this claim, holding that, in order to decide, it should conduct an opportunity analysis that exceeds its powers.
What concerns the violation of Articles 120-122 of the Constitution, the Constitutional Court considers that a law which seeks decentralization must consider two types of transfer, namely that of administrative jurisdiction and financial competence from central to local level. The Court found that, based on Government Decision No. 961/2009, the Government should have adopted the cost standards, prior to the assumption of responsibility. In the absence of the approval of the standards costs, "the transfer of financial competence appears to be illusory". Although the law includes some measures that can be subsumed under the concepts of "transfer of administrative competence" and "transfer of financial competence", the Court considers that there is a lack of "coordinated transfer of administrative and financial competence", which "can have serious effects on the effectiveness of the decentralization process".
Regarding the constitutional objection concerning the supposed violation of Article 123, the Court rejected it on the grounds that this rule has "a progressive understanding". The Court's reasoning is extremely detailed in what concerns the objection that the transmission of assets' ownership from the public/private domain of the state to the public/private domain of the administrative-territorial units, respectively the means for establishing an administrative right in favor of local authorities, are embodied in provisions of law that are unconstitutional. Regarding the first point, based on the finding that the law establishes a mechanism of exemption from framework laws on property regime, the Court concludes that an exemption is not per se unconstitutional, but rather that the derogatory law "should not disaffirm the effectiveness of the constitutional provisions". The law's mechanism, without observing the due legal process and without proper individualization of goods, is contrary to the constitutional provisions (Article 1, paragraph 5 on complying with the Constitution and laws). Not only this provision, but also Article 120, paragraph 1 on the local autonomy is deemed by the Court as violated, since the transfer of ownership does not presume an agreement from the administrative-territorial units. What concerns the second aspect, the method of establishing a right of administration in favor of local authorities is regarded by the Court as "incompatible with the concept and characters of the real right of administration", and therefore, it contravenes Article 136, paragraph 4 of the Constitution. The provisions of the law concerning the right of administration are also considered to be imprecise, which, in the Court's view, is equivalent to violation of Article 1, paragraph 5 of the Constitution. The Court finds contradictions between the provisions of the law, the same categories of assets subject to a transfer of ownership being considered also subject to the assignment of a right of administration. The existence of conflicting legislative solutions and the cancellation of certain provisions of the same law with provisions of the Law are considered by the Court resulting in the "breach of the principle of legal certainty due to a lack of clarity and predictability of the norm", and this principle is considered "a fundamental dimension of the rule of law", stated by Article 1, paragraph 3 of the Constitution.
The Constitutional Court has developed the argument that it has jurisdiction to decide not only on the unconstitutionality of the law, but also on the inconsistency between it and the legal framework. The Court relied on its previous jurisprudence, which determined that the infringement of the law results in violation of Article 1, paragraph 5 of the Constitution (Decision No. 901/2009 54 adapt its behavior according to the normative assumption of the law", and therefore, "the legislature must pay attention when it passes a law". Therefore, the law does not comply with the quality requirement of the law, which also affects the principle of legal certainty, considered to be a dimension of the rule of law, and, hence, the consequence is the violation of Article 1, paragraphs 3 and 5 of the Constitution.
Given the above considerations, the Court upheld the objection of unconstitutionality in what concerns the intrinsic unconstitutionality and found that the law in its entirety is unconstitutional.
The Court held in this case that it is invested, through the constitutional review, to conduct also a legality check. As the Court itself noted in that decision, such choice corresponds to its previous jurisprudence -there have been situations where the Constitutional Court relied on Article 1, paragraph 5 in order to claim its competence in solving cases where breaking the law is at stake rather than the break of the Constitution. Explaining this option extensively by invoking not only its own jurisprudence, but also that of the ECHR or the ECJ, proves the particular attention the Court has paid regarding its option. An option that is questionable, however, since ordinary courts are invested with this type of control. What is more, any new law is "breaching" the old law, which does not mean that any new law is unconstitutional. The Court stated in its decision that compliance with a law is an obligation of citizens, but only if that law is "clear, precise and predictable". Therefore, the laws are not clear, precise and predictable, and are subject to constitutional review, and those who meet these standards cannot be subjected to this type of control. It would be desirable to clearly explain this distinction by the Constitutional Court in its future jurisprudence.
Conclusions
The account of decentralization, since the introduction of this concept in the Constitution of 1991 up to now, is extremely unsatisfactory. The transfer of powers from central to local levels, the essence of decentralization, was limited and was done mainly in a descriptive form of the competences of local authorities by the successive laws concerning the local administration. A gradual approach was preferred, extremely cautious regarding the implementation of decentralization. The European Charter on Local Autonomy, albeit transposed in Romanian law since 1997, had no influence on the drafting of two framework laws from 2004 and 2006, a rule that even the law from 2013 makes no exception to. In 2004, the principle of subsidiarity was lacking a definition and was treated distinctly from the "exact adequacy", with which it actually overlaps, whereas in 2006 it was defined, but the definition departed from the one commonly accepted at European level. Other principles, such as proportionality or consultation of local authorities on decisions that directly affect them, were not introduced in the Romanian legislation. Of course, it could be argued that all the principles of the Charter ought to be included, since it became part of domestic law once it was ratified, but there should have been at least a reference to the Charter in the two framework laws from 2004 and 2006 . The 2013 law also makes no exception on this omission.
Until the attempt to conduct the transfer of competences in 2013, sanctioned by declaring the whole law as unconstitutional, an approach merely describing the principles and stages of decentralization was opted for. There is also the option to specify from the very beginnings which are the institutions which competences are to be transferred to a lower level due to decentralization, but this was not the case. This alternative was avoided, probably due to the finding of a weak administrative capacity that causes decentralization to result in institutions that cannot exercise their powers invested with. If the principle of subsidiarity were to be understood properly, the transfer of competences would have been adequately described. Unfortunately, it was not understood how to apply this principle, and the result was writing two successive laws, which are a mixture of general principles and technical guidelines that would have been more appropriate for a public policy strategy rather than in a normative act.
The subsidiarity principle is decisive in regard to the transfer of powers from central to local level and until it is understood that this principle cannot be separated from that of proportionality, any attempt to start the process of decentralization in Romania is doomed to failure. 
